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Buckeye and Ballot Box Zoning:

When Democracy is a Dangerous Thing

By David L. Callies, FAICP

For the second time in a quarter of a century, the U.S.
Supreme Court has reversed the Ohio Supreme Court in a
ballot box zoning case. In the first, City of Eastlake v. Forest
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City Enterprises,' the Court held that exercising the referen-
dum power to return a parcel zoned multifamily by the
Eastlake city council to its previous commercial classifica-
tion was not a denial of due process by means of a standard-
less delegation of power from the state legislature to the

1. 426 U.S. 668 (1976).
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people of Eastlake. This was because the people retained in
the Ohio State Constitution the power to zone through the
ballotbox. So there was no delegation at all—standardless or
otherwise. Twenty-seven years later, in City of Cuyahoga Falls
v. Buckeye Community Hope Foundation, the Court finds that a
referendum on a specific project site plan likewise passes
due process scrutiny: “The subjection of the site-plan ordi-
nance to the City’s referendum process, regardless of whether
that ordinance reflected an administrative or legislative decision,
did not constitute per se arbitrary government conduct in
violation of due process.”?

The Court does so based upon a combination of dicta from
the Eastlake decision and a flawed and uncritical acceptance of
that dicta—dicta that one justice vigorously contested in
dissent. That there is no such dissent in Buckeye bodes ill for
due process in the land use regulatory context. This is because
the Court has now extended due process approval of refer-
enda beyond traditional legislative acts for the health, safety,
and welfare of the entire community, to administrative acts
affecting but a single parcel. It has extended the reach of
referenda, in other words, from matters of legislative, com-
munity policy toadministrative approval of a particular project
at a particular site. As Justice Stevens noted in his Eastlake
dissent: “[I]t would be absurd to use a referendum to decide
whether a gasoline station could be operated on a particular
corner in the City of Cleveland.”® He then concluded there
was a violation of the due process clause of the Fourteenth
Amendment. So also is it absurd to use a referendum to
decide whether a low-income residential project should be
built on a particular site in the City of Cuyahoga Falls. Both
violate the due process clause of the Fourteenth Amendment,
and both represent extremely bad policy. Here’s why.

While the referendum may well be an appropriate vehicle
for deciding issues of community policy, it is an unaccept-
able vehicle for adjudicating the rights of individual liti-
gants. As Justice Stevens observed twenty-seven years ago,
“the essence of fair procedure is that the interested parties be
given a reasonable opportunity to have their dispute re-
solved on the merits by reference to articulable rules.”* That
won’t happen in decision-making by referendum. Direct
democracy cannot be stretched so far. Nor was it ever meant
tobe.”

The framers of the Constitution and institutions exist-
ing at the time the United States was formed rejected
direct democracy as a form of government. Direct democ-
racy survived primarily as a method for adopting consti-
tutions and their amendments. In the later part of the
nineteenth century, direct democracy resurfaced in the
form of the initiative and referendum as part of the pro-
gressive movement’s struggle against legislative abuse.
States used initiatives and referenda, however, primarily
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for laws and policies concerning the general welfare, and
not to initiate or repeal specific decisions applicable to
specific individuals of property.® Initiative and referen-
dum have been used primarily to make policies that affect
the population of a particular jurisdiction generally, not to
overturn a specific implementation of such policies. For
example, both initiative and referenda were used to de-
cide whether particular states or counties would continue
to permit the sale of alcoholic beverages, but not whether
a particular distillery should remain open or closed.

By analogy, it is procedurally wrong to permit a refer-
endum on a specific project site plan (an administrative
decision), as compared to a vote on whether the uses
contemplated in that plan will or will not be permitted
generally in a city or county, or in a zoning classification
generally (legislative policy decisions). The Buckeye
majority’s analogy to James v. Valtierra® simply perpetu-
ates a basic misunderstanding of the limitations on direct
democracy via the referendum process. In Valtierra, the
question was whether low-income housing should be per-
mitted generally within a particular community. The people
generally simply lack the power to decide on the indi-
vidual-parcel property rights of one of their number through
the ballot box. Again, from the Stevens dissent in Eastlake:
“[Lliterally thousands of zoning disputes have been re-
solved by state courts. Those courts have repeatedly iden-
tified the obvious difference between the adoption of a
comprehensive citywide plan by legislative action and the
decision of particular issues involving specific uses of
specific parcels.”” “[State courts] have limited statutory
referendum procedures to apply only to approvals of
comprehensive zoning ordinances as opposed to amend-
ments affecting specific parcels. This conclusion has been
supported by characterizing particular amendments as “admin-
istrative” and revision of an entire plan as ‘legislative.” "8

This critical distinction between administrative acts
(which are referendum-proof) and legislative acts (which
are not) is preserved in virtually every jurisdiction that
has considered the matter.® It is surprising that the U.S.
Supreme Court has failed to recognize so fundamental a
distinction. Buckeye has suffered an egregious violation
of its due process rights guaranteed by the Fourteenth
Amendment.
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