Commentary

The Hidden Agenda (?): Buckeye and
Due Process Review of Land Use Decisions

By Peter Buchsbaum

For those sensible states that do not allow land use refer-
enda (approximately half of the total), City of Cuyahoga
Falls v. Buckeye Community Hope Foundation may seem to
be someone else’s problem. After all, in our calmer, saner
jurisdictions (mainly in the East), we have, as a matter of
state law, decided that land use referenda are an affront to
good planning. In fact, the Buckeye facts themselves dem-
onstrate the wisdom ultimately attained by the Ohio Su-
preme Court when it voided the referendum: it gets ugly
when the electorate votes up or down on particular land
use measures.
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Nonetheless, Buckeye has something even for those juris-
dictions that are immune from initiative-itis.

The Buckeye Community Hope Foundation did not merely
challenge the referendum as being discriminatory. It also
alleged that the referendum constituted a denial of substan-
tive due process of law, arguing that once the city council
approved the site plan for its housing project, it was constitu-
tionally entitled to geta building permit and build the project.

This substantive due process theory has found its way into
much case law. Most often, it is used as an alternative to a
takings claim. Thus, a developer might argue that even if a
particular local action did not take its property, the action
was nonetheless so arbitrary and capricious that it violated
the due process clause of the constitution.

This claim has percolated in both the federal and state
courts. Many U.S. Circuit Courts of Appeals have been resis-
tant to these claims. Some have held they don’t exist, on the
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ground that land use actions alleged to be arbitrary can only
be challenged under the takings clause or equal protection
clause. These courts reason that the broader, vaguer rubric of
substantive due process is not available where more specific
constitutional clauses are applicable. They contrast land use
claims where these other clauses are available with right-of-
privacy-based claims (such as the right to an abortion),
which must find their constitutional underpinning in sub-
stantive due process since no other more specific clauses can
apply.

Other Circuit Courts, such as—until recently—the Third
Circuit (covering New Jersey, Pennsylvania, and the Vir-
gin Islands), have taken a much more liberal approach.
They have stated that an action could be challenged as a
denial of substantive due process if it were simply arbi-
trary and capricious.

Also, most courts have held that only those actions that
thwart a permit to which a landowner clearly has a right
could violate substantive due process. This actually was the
claim sustained by the lower court in Buckeye. That court
found that Buckeye had a legitimate entitlement to building
permits based on the approved site plan, and that the city’s
failure to allow Buckeye to build based on those permits at
least presented a constitutional issue that deserved a trial.

And finally, there has been an approach—most recently
endorsed by the Third Circuit in United Artists Theatre Circuit
v. Township of Warrington (January 14, 2003)'—reflecting the
position that even where a landowner has a right torely on a
permit, an executive branch official can violate substantive
due process only where the level of abuse “shocks the con-
science” of the court. This “shock the conscience” test de-
rived from a long-ago search and seizure case in which the
U.S. Supreme Court was shocked when police officials, with-
out a warrant, forcibly pumped out a suspect’s stomach to
obtain drug related evidence.?

There also have been procedural niceties that have grown
up around substantive due process. Some courts have held
that substantive due process claims, like takings claims, first
had to be tried in state court before they could be brought to
federal court.

Faced with this plenitude of choices, the Supreme Court
chose a restrictive reading of substantive due process as
applied to land use cases. It found that the city engineer’s
refusal to issue the permits pending the referendum would
have had to have been egregious to constitute a constitu-
tional violation. The Court cited County of Sacramento v.
Lewis,® a case involving a high-speed police chase where, as
might well be imagined, it found that only the most egre-
gious kind of conduct would give rise to a federal constitu-

1.1316 F.3d 392 (3rd Cir. 2003). For a still interesting compendium of
the various approaches taken by the federal appeals courts to substan-
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F.2d 1211(6th Cir. 1992).
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tional claim, as contrasted with a more normal state tort
action for negligence. In other words, police conduct in a
high-speed chase really had to be off the wall before it
became unconstitutional.

That is the test the Supreme Court chose for substantive
due process land use violations. It means that local land use
actions that do not amount to a taking and do not discrimi-
nate in violation of the equal protection clause can be mis-
taken, wrongful, or downright mean spirited—just so long
as they are not egregiously bad. In Buckeye, the Court found
that the city engineer had simply followed the advice of the
law director on an unclear issue of Ohio law concerning
referenda—an issue that even the Ohio Supreme Court re-
solved only after initially coming out the other way. Under
those circumstances, his actions were cautiously rational
and certainly not egregious, and thus did not violate the
constitution.

In Buckeye, the Supreme Court did not use the “shocks the
conscience” words used in the United Artists case. But like
the United Artists case, it relied on County of Sacramento v.
Lewis for its test. Thus it would seem that “egregious” in the
constitutional sense must mean really awful, whether or not
it quite gets to the level of conscience shocking.

Interestingly, the concurrence by Justices Scalia and Tho-
mas, who are normally friendly to landowners, sought to
completely extinguishland use substantive due process claims
by developers. Justice Scalia wrote that freedom from delay
inreceiving a building permit is not a fundamental liberty or
property interest. In fact, a deprivation of the benefit of the
permit is legal as long as it is for a public use, provided
compensation is paid. Further, arbitrary deprivations of the
benefits of permits can only be challenged via the equal
protection clause. Thus, according to Justice Scalia, there
could be no substantive due process claim in light of these
more specific constitutional protections.*

This was not the majority’s view, however. Although the
Court did not decide that question, the fact that it assumed
the existence of a property interestin a permit suggests that it
would find a due process violation in an appropriately egre-
gious case.

Further, the Court did not suggest the need for a ripening
of the substantive due process claim in state court, or for
some sort of additional administrative process, before a final
decision could be obtained in order to win the right to go to
federal court. It is implicit in the court’s decision, therefore,
that the various takings ripeness requirements of Williamson
County Planning Board v. Hamilton Bank® do not apply to
substantive due process claims.

Thus, there is real news in this opinion. For the first time,
we have a national, clearly established standard for substan-
tive due process claims involving the conduct of an execu-
tive official: the executive official’s action must be egregious

4. Justice Scalia also does not like substantive due process claims for
abortion rights, so he is at least being consistent in his antipathy to this
type of claim.

5.473 U.S.172 (1985).
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to be cognizable as a due process case. This is an extremely
narrow window for substantive due process claims. Accord-
ingly, while it appears such claims can get into court proce-
durally without the ripeness barriers applicable to takings
claims, they are very likely to be dismissed on the merits,
since only an extreme case will raise a constitutional issue.
Finally, the court’s reference to the egregious conduct test
in the context of executive actions raises a question. Suppos-
ing Cuyahoga Falls had adopted an ordinance flatly banning
alllow-and moderate-income housing. That ordinance would

have constituted legislative, rather than executive, action.
The court simply did not specify where such local, or even
state, legislation is a violation of due process. To raise consti-
tutional issues, would the legislative action have to be egre-
gious, or merely arbitrary and capricious? That question was
left for another day.

Thus, even stripped of its referendum/initiative holding,
Buckeye remains an extremely significant case for all jurisdic-
tions in this country—not simply those that stoop to ballot
box zoning as a way of settling land use issues.

Land Use Law & Zoning Digest July 2003 11



	Text4: 
	Text5: 


