Commentary

Hiding in Plain Sight: Private Prejudice,
State Action, and “Devotion to Democracy”

By John M. Payne

State action has proven a treacherous constitutional field in
recent decades, with the U.S. Supreme Court all too fre-
quently confusing state action analysis with the merits of the
constitutional claim. Buckeye continues this unhelpful trend.
Logically, state action analysis should be undertaken first,
and without regard to the merits, because if the state is not
responsible for the conduct complained of, either directly or
by entanglement with private actors, then the Fourteenth
Amendment cannot be invoked at all.

In Buckeye, however, Justice O’Connor jumps ahead of this
logical starting point and begins with proof of intent to
discriminate. She acknowledges the alleged discriminatory
motives of those who opposed Buckeye’s housing develop-
ment and sought to defeat it by referendum, but contrasts
those motives with the “facially neutral” referendum proce-
dure and the absence of proof that the various public officials
administering the referendum procedures were themselves
motivated by racial animus. Then, but only then, she jogs
back to the state action question. Given the progression of her
thoughts, it comes as no surprise that she finds no state action
present. Relying on Blum v. Yaretsky,' she rejects Buckeye’s
contention that the “private motives [that] triggered the
referendum drive can fairly be attributable to the state.”

Had Justice O’Connor started at the beginning, she might
more readily have recognized that Blum v. Yaretsky is wildly
off-point. There, the plaintiffs were attempting to inject consti-
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tutional due process requirements into an essentially private
setting (nursing home care), using Medicaid funding as the
state action “hook.” The Blum Court followed a line of cases
holding that, absent coercion by the state as to the decisions
made, neither public funding nor routine paperwork account-
ability was sufficient to “entangle” private actors with the
state for purposes of invoking the Fourteenth Amendment.
In Buckeye, by contrast, the city was hardly standing pas-
sively in the background, but instead provided a uniquely
public and coercive mechanism to facilitate private discrimi-
nation: the referendum. Buckeye Community Hope Founda-
tion simply could not put a shovel into the ground until the
city gave it permission to do so. In this context, it is no more
relevant that Cuyahoga Falls” referendum ordinance is “fa-
cially neutral” than was the similarly neutral state court appa-
ratus in Shelley v. Kraemer? when enforcement of a private,
racially restrictive covenant came before that body. (Justice
O’Connor cites, but does not pause to analyze, Shelley.) As in
Shelley, Cuyahoga Falls has put the weight of the state behind
enforcement of its citizens’ racially discriminatory decisions.
Justice O’Connor then muddles state action doctrine
further by gratuitously reminding us that private citizens
have First Amendment rights, citing Texas v. Johnson,? the
flag burning case. Of course they do, just as the property
owners in Shelley had a right to express their odious views
on segregated neighborhoods and a right (pre-Title VIII)
to effectuate those views in their private affairs. The First
Amendment does not protect the effectuation of those
views in state action, however, nor in the end does Justice
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O’Connor argue to the contrary, once free speech has
served her rhetorical purpose. Indeed, she emphasizes
that if and when private discriminatory views are embod-
ied in regulation, whether by the legislature or by the
people through a referendum, that enactment is fully sub-
ject to Fourteenth Amendment scrutiny. Buckeye’s prob-
lem, she says, is that the allegedly unconstitutional action
embodied in the referendum proposal never became law,
and therefore cannot be complained of.

Justice O’Connor’s approach reflects the “devotion to de-
mocracy” theory of James v. Valtierra*—an approach that has
made it virtually impossible to challenge land use referenda.
That rationale seriously misses the mark in Buckeye, however,
where the procedure itself was part of the problem. As land
developers forcefully remind us at every opportunity, time is
money in the land use game. A referendum is not an insignifi-
cant hurdle for any developer to confront, but that hurdle can
be particularly daunting for the typical nonprofit housing
venture, whose thinner capitalization may fade away as the
delays pile up. (The Buckeye process took from 1995 until 2003
to run its course.) Had it been given the chance, Buckeye
might or might not have been able to establish that the refer-
endum drive was tainted by discriminatory intent. But if it
did prove discrimination and damages, its constitutional rights
would have been violated quite apart from Justice O’Connor’s
concern (the outcome of the referendum), and that harm
would certainly have been the product of state action.
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Valtierra was not litigated as a racial discrimination case,
and so there was no reason for the Court to apply strict
scrutiny there. Nor was there any issue in Valtierra about
state action, which was assumed. By contrast, the very es-
sence of Buckeye’s complaint is racial animus, which the
Court nonetheless lets die on state action grounds without
any searching inquiry at all. This is, to say the least, an
astonishing misapplication of the core teaching of U.S. v.
Carolene Products: “prejudice against discrete and insular
minorities may be a special condition, which tends seriously
to curtail the operation of those political processes ordinarily
to be relied upon to protect minorities.” In other words,
devotion to democracy need not be blind devotion, and
discriminatory state action can be found in process as well as
result.

Buckeye’s state action analysis provides a dispiriting
roadmap for how to use “direct democracy” as a tactic of
discrimination, so long as the race talk is kept in the
private sector. While there does not appear to be any
turning back from the Court’s “devotion to democracy”
dictum, the irony of the Buckeye case may be that the only
remaining defense against the misuse of democratic pro-
cess in land use referenda is the democratic process it-
self—that is to say, the democratic process that produced
Title VIII in 1968. Housing advocates should perhaps
count themselves lucky that these Justices chose not to
reach that question in Buckeye.
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